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MR. JUSTICE STEWART delivered the opinion of the Court.

A California statute makes it a criminal offense for a person to "be addicted to the
use of narcotics.” 1

[ Footnote 1] The statute is 11721 of the California Health and Safety Code. It

provides:
"No person shall use, or be under the influence of, or be addicted to the
use of narcotics, excepting when administered by or under the direction of
a person licensed by the State to prescribe and administer narcotics. It
shall be the burden of the defense to show that it comes within the
exception. Any person convicted of violating any provision of this section
is guilty of a misdemeanor and shall be sentenced [370 U.S. 660, 661] to
serve a term of not less than 90 days nor more than one year in the county
jail. The court may place a person convicted hereunder on probation for a
period not to exceed five years and shall in all cases in which probation is
granted require as a condition thereof that such person be confined in the
county jail for at least 90 days. In no event does the court have the power
to absolve a person who violates this section from the obligation of
spending at least 90 days in confinement in the county jail."

This [370 U.S. 660, 661] appeal draws into question the constitutionality of that
provision of the state law, as construed by the California courts in the present
case.

The appellant was convicted after a jury trial in the Municipal Court of Los
Angeles. The evidence against him was given by two Los Angeles police officers.
Officer Brown testified that he had occasion to examine the appellant's arms one
evening on a street in Los Angeles some four months before the trial. 2 The
officer testified that at that time he had observed "scar tissue and discoloration
on the inside" of the appellant's right arm, and "what appeared to be numerous
needle marks and a scab which was approximately three inches below the crook
of the elbow" on the appellant’s left arm. The officer also testified that the
appellant under questioning had admitted to the occasional use of narcotics.



Officer Lindquist testified that he had examined the appellant the following
morning in the Central Jail in Los Angeles. The officer stated that at that time he
had observed discolorations and scabs on the appellant's arms, [370 U.S. 660,
662] and he identified photographs which had been taken of the appellant's
arms shortly after his arrest the night before. Based upon more than ten years of
experience as a member of the Narcotic Division of the Los Angeles Police
Department, the witness gave his opinion that "these marks and the discoloration
were the result of the injection of hypodermic needles into the tissue into the vein
that was not sterile." He stated that the scabs were several days old at the time of
his examination, and that the appellant was neither under the influence of
narcotics nor suffering withdrawal symptoms at the time he saw him. This
witness also testified that the appellant had admitted using narcotics in the past.

The appellant testified in his own behalf, denying the alleged conversations with
the police officers and denying that he had ever used narcotics or been addicted
to their use. He explained the marks on his arms as resulting from an allergic
condition contracted during his military service. His testimony was corroborated
by two witnesses.

The trial judge instructed the jury that the statute made it a misdemeanor for a
person "either to use narcotics, or to be addicted to the use of narcotics....3
That portion of the statute referring to the “use' of narcotics is based upon the
“act' of using. That portion of the statute referring to “addicted to the use' of
narcotics is based upon a condition or status. They are not identical. . .. To be
addicted to the use of narcotics is said to be a status or condition and not an act.
It is a continuing offense and differs from most other offenses in the fact that [it]
is [370 U.S. 660, 663] chronic rather than acute; that it continues after it is
complete and subjects the offender to arrest at any time before he reforms. The
existence of such a chronic condition may be ascertained from a single
examination, if the characteristic reactions of that condition be found present.”

The judge further instructed the jury that the appellant could be convicted under
a general verdict if the jury agreed either that he was of the "status" or had
committed the "act” denounced by the statute. 4 "All that the People must show is
either that the defendant did use a narcotic in Los Angeles County, or that while
in the City of Los Angeles he was addicted to the use of narcotics...."5

Under these instructions the jury returned a verdict finding the appellant "guilty
of the offense charged.” [370 U.S. 660, 664] An appeal was taken to the
Appellate Department of the Los Angeles County Superior Court, "the highest
court of a State in which a decision could be had" in this case. 28 U.S.C. 1257. See
Smith v. California, 361 U.S. 147, 149 ; Edwards v. California, 314 U.S. 160, 171.
Although expressing some doubt as to the constitutionality of "the crime of being
a narcotic addict,"” the reviewing court in an unreported opinion affirmed the
judgment of conviction, citing two of its own previous unreported decisions
which had upheld the constitutionality of the statute. 6 We noted probable
jurisdiction of this appeal, 368 U.S. 918 , because it squarely presents the issue



whether the statute as construed by the California courts in this case is repugnant
to the Fourteenth Amendment of the Constitution.

The broad power of a State to regulate the narcotic drugs traffic within its borders
is not here in issue. More than forty years ago, in Whipple v. Martinson, 256 U.S.
41, this Court explicitly recognized the validity of that power: "There can be no
guestion of the authority of the State in the exercise of its police power to regulate
the administration, sale, prescription and use of dangerous and habit-forming
drugs . ... The right to exercise this power is so manifest in the interest of the
public health and welfare, that it is unnecessary to enter upon a discussion of it
beyond saying that it is too firmly established to be successfully called in
question.” 256 U.S., at 45 .

Such regulation, it can be assumed, could take a variety of valid forms. A State
might impose criminal sanctions, for example, against the unauthorized
manufacture, prescription, sale, purchase, or possession of narcotics within its
borders. In the interest of discouraging the violation [370 U.S. 660, 665] of such
laws, or in the interest of the general health or welfare of its inhabitants, a State
might establish a program of compulsory treatment for those addicted to
narcotics. 7 Such a program of treatment might require periods of involuntary
confinement. And penal sanctions might be imposed for failure to comply with
established compulsory treatment procedures. Cf. Jacobson v. Massachusetts,
197 U.S. 11.. Or a State might choose to attack the evils of narcotics traffic on
broader fronts also - through public health education, for example, or by efforts
to ameliorate the economic and social conditions under which those evils might
be thought to flourish. In short, the range of valid choice which a State might
make in this area is undoubtedly a wide one, and the wisdom of any particular
choice within the allowable spectrum is not for us to decide. Upon that premise
we turn to the California law in issue here.

It would be possible to construe the statute under which the appellant was
convicted as one which is operative only upon proof of the actual use of narcotics
within the State's jurisdiction. But the California courts have not so construed
this law. Although there was evidence in the present case that the appellant had
used narcotics in Los Angeles, the jury were instructed that they could convict
him even if they disbelieved that evidence. The appellant could be convicted, they
were told, if they found simply that the appellant’s "status™ or "chronic condition™
was that of being "addicted to the use of narcotics.” And it is impossible to know
from the jury's verdict that the defendant was not convicted upon precisely such a
finding. [370 U.S. 660, 666]

This statute, therefore, is not one which punishes a person for the use of
narcotics, for their purchase, sale or possession, or for antisocial or disorderly
behavior resulting from their administration. It is not a law which even purports
to provide or require medical treatment. Rather, we deal with a statute which



makes the "status" of narcotic addiction a criminal offense, for which the offender
may be prosecuted "at any time before he reforms.” California has said that a
person can be continuously guilty of this offense, whether or not he has ever used
or possessed any narcotics within the State, and whether or not he has been guilty
of any antisocial behavior there.

It is unlikely that any State at this moment in history would attempt to make it a
criminal offense for a person to be mentally ill, or a leper, or to be afflicted with a
venereal disease. A State might determine that the general health and welfare
require that the victims of these and other human afflictions be dealt with by
compulsory treatment, involving quarantine, confinement, or sequestration. But,
in the light of contemporary human knowledge, a law which made a criminal
offense of such a disease would doubtless be universally thought to be an
infliction of cruel and unusual punishment in violation of the Eight and
Fourteenth Amendments. See Francis v. Resweber, 329 U.S. 459 . [370 U.S. 660,
667]

We cannot but consider the statute before us as of the same category. In this
Court counsel for the State recognized that narcotic addiction is an illness. 8
Indeed, it is apparently an illness which may be contracted innocently or
involuntarily. 9 We hold that a state law which imprisons a person thus afflicted
as a criminal, even though he has never touched any narcotic drug within the
State or been guilty of any irregular behavior there, inflicts a cruel and unusual
punishment in violation of the Fourteenth Amendment. To be sure,
imprisonment for ninety days is not, in the abstract, a punishment which is either
cruel or unusual. But the question cannot be considered in the abstract. Even one
day in prison would be a cruel and unusual punishment for the "crime" of having
a common cold.

We are not unmindful that the vicious evils of the narcotics traffic have
occasioned the grave concern of government. There are, as we have said,
countless fronts on [370 U.S. 660, 668] which those evils may be legitimately
attacked. We deal in this case only with an individual provision of a particularized
local law as it has so far been interpreted by the California courts.

Reversed.
MR. JUSTICE FRANKFURTER took no part in the consideration or decision of
this case.

MR. JUSTICE CLARK, dissenting.
The Court finds 11721 of California's Health and Safety Code, making it an offense
to "be addicted to the use of narcotics," violative of due process as "a cruel and

unusual punishment.” | cannot agree.

The statute must first be placed in perspective. California has a comprehensive
and enlightened program for the control of narcotism based on the overriding



policy of prevention and cure. It is the product of an extensive investigation made
in the mid-Fifties by a committee of distinguished scientists, doctors, law
enforcement officers and laymen appointed by the then Attorney General, now
Governor, of California. The committee filed a detailed study entitled "Report on
Narcotic Addiction™ which was given considerable attention. No recommendation
was made therein for the repeal of 11721, and the State Legislature in its
discretion continued the policy of that section.

Apart from prohibiting specific acts such as the purchase, possession and sale of
narcotics, California has taken certain legislative steps in regard to the status of
being a narcotic addict - a condition commonly recognized as a threat to the State
and to the individual. The [370 U.S. 660, 680] Code deals with this problem in
realistic stages. At its incipiency narcotic addiction is handled under 11721 of the
Health and Safety Code which is at issue here. It provides that a person found to
be addicted to the use of narcotics shall serve a term in the county jail of not less
than 90 days nor more than one year, with the minimum 90-day confinement
applying in all cases without exception. Provision is made for parole with periodic
tests to detect readdiction.

The trial court defined "addicted to narcotics" as used in 11721 in the following
charge to the jury:

"The word “addicted' means, strongly disposed to some taste or practice or
habituated, especially to drugs. In order to inquire as to whether a person
is addicted to the use of narcotics is in effect an inquiry as to his habit in
that regard. Does he use them habitually. To use them often or daily is,
according to the ordinary acceptance of those words, to use them
habitually.”
There was no suggestion that the term "narcotic addict"” as here used included a
person who acted without volition or who had lost the power of self-control.
Although the section is penal in appearance - perhaps a carry-over from a less
sophisticated approach - its present provisions are quite similar to those for civil
commitment and treatment of addicts who have lost the power of self-control,
and its present purpose is reflected in a statement which closely follows 11721:
"The rehabilitation of narcotic addicts and the prevention of continued addiction
to narcotics is a matter of statewide concern."” California Health and Safety Code
11728.

Where narcotic addiction has progressed beyond the incipient, volitional stage,
California provides for commitment of three months to two years in a state
hospital. [370 U.S. 660, 681] California Welfare and Institutions Code 5355. For
the purposes of this provision, a narcotic addict is defined as

"any person who habitually takes or otherwise uses to the extent of having
lost the power of self-control any opium, morphine, cocaine, or other
narcotic drug as defined in Article 1 of Chapter 1 of Division 10 of the
Health and Safety Code." California Welfare and Institutions Code 5350.
(Emphasis supplied.)



This proceeding is clearly civil in nature with a purpose of rehabilitation and
cure. Significantly, if it is found that a person committed under 5355 will not
receive substantial benefit from further hospital treatment and is not dangerous
to society, he may be discharged - but only after a minimum confinement of three
months. 5355.1.

Thus, the "criminal™ provision applies to the incipient narcotic addict who retains
self-control, requiring confinement of three months to one year and parole with
frequent tests to detect renewed use of drugs. Its overriding purpose is to cure the
less seriously addicted person by preventing further use. On the other hand, the
"civil" commitment provision deals with addicts who have lost the power of self-
control, requiring hospitalization up to two years. Each deals with a different type
of addict but with a common purpose. This is most apparent when the sections
overlap: if after civil commitment of an addict it is found that hospital treatment
will not be helpful, the addict is confined for a minimum period of three months
in the same manner as is the volitional addict under the "criminal™ provision.

In the instant case the proceedings against the petitioner were brought under the
volitional-addict section. There was testimony that he had been using drugs only
four months with three to four relatively mild doses a [370 U.S. 660, 682] week.
At arrest and trial he appeared normal. His testimony was clear and concise,
being simply that he had never used drugs. The scabs and pocks on his arms and
body were caused, he said, by "overseas shots" administered during army service
preparatory to foreign assignment. He was very articulate in his testimony but
the jury did not believe him, apparently because he had told the clinical expert
while being examined after arrest that he had been using drugs, as | have stated
above. The officer who arrested him also testified to like statements and to scabs -
some 10 or 15 days old - showing narcotic injections. There was no evidence in
the record of withdrawal symptoms. Obviously he could not have been committed
under 5355 as one who had completely "lost the power of self-control.” The jury
was instructed that narcotic "addiction" as used in 11721 meant strongly disposed
to a taste or practice or habit of its use, indicated by the use of narcotics often or
daily. A general verdict was returned against petitioner, and he was ordered
confined for 90 days to be followed by a two-year parole during which he was
required to take periodic Nalline tests.

The majority strikes down the conviction primarily on the grounds that petitioner
was denied due process by the imposition of criminal penalties for nothing more
than being in a status. This viewpoint is premised upon the theme that 11721 is a
"criminal” provision authorizing a punishment, for the majority admits that "a
State might establish a program of compulsory treatment for those addicted to
narcotics" which "might require periods of involuntary confinement." |1 submit
that California has done exactly that. The majority's error is in instructing the
California Legislature that hospitalization is the only treatment for narcotics
addiction - that anything less is a punishment denying due process. California has
found otherwise after a study which | suggest was more extensive than that
conducted by the Court. [370 U.S. 660, 683] Even in California's program for



hospital commitment of nonvolitional narcotic addicts - which the majority
approves - it is recognized that some addicts will not respond to or do not need
hospital treatment. As to these persons its provisions are identical to those of
11721 - confinement for a period of not less than 90 days. Section 11721 provides
this confinement as treatment for the volitional addicts to whom its provisions
apply, in addition to parole with frequent tests to detect and prevent further use
of drugs. The fact that 11721 might be labeled "criminal” seems irrelevant, * not
only to the majority's own "treatment” test but to the "concept of ordered liberty"
to which the States must attain under the Fourteenth Amendment. The test is the
overall purpose and effect of a State's act, and | submit that California’s program
relative to narcotic addicts - including both the "criminal™ and "civil" provisions -
is inherently one of treatment and lies well within the power of a State.

However, the case in support of the judgment below need not rest solely on this
reading of California law. For even if the overall statutory scheme is ignored and
a purpose and effect of punishment is attached to 11721, that provision still does
not violate the Fourteenth Amendment. The majority acknowledges, as it must,
that a State can punish persons who purchase, possess or use narcotics. Although
none of these acts are harmful to society in themselves, the State constitutionally
may attempt to deter and prevent them through punishment because of the grave
threat of future harmful conduct which they pose. Narcotics addiction - including
the incipient, volitional addiction to which this provision speaks - is no different.
California courts have taken judicial notice that "the inordinate use of a narcotic
drug tends [370 U.S. 660, 684] to create an irresistible craving and forms a
habit for its continued use until one becomes an addict, and he respects no
convention or obligation and will lie, steal, or use any other base means to gratify
his passion for the drug, being lost to all considerations of duty or social
position.” People v. Jaurequi, 142 Cal. App. 2d 555, 561, 298 P.2d 896, 900
(1956). Can this Court deny the legislative and judicial judgment of California
that incipient, volitional narcotic addiction poses a threat of serious crime similar
to the threat inherent in the purchase or possession of narcotics? And if such a
threat is inherent in addiction, can this Court say that California is powerless to
deter it by punishment?

It is no answer to suggest that we are dealing with an involuntary status and thus
penal sanctions will be ineffective and unfair. The section at issue applies only to
persons who use narcotics often or even daily but not to the point of losing self-
control. When dealing with involuntary addicts California moves only through
5355 of its Welfare Institutions Code which clearly is not penal. Even if it could be
argued that 11721 may not be limited to volitional addicts, the petitioner in the
instant case undeniably retained the power of self-control and thus to him the
statute would be constitutional. Moreover, "status™ offenses have long been
known and recognized in the criminal law. 4 Blackstone, Commentaries (Jones
ed. 1916), 170. A ready example is drunkenness, which plainly is as involuntary
after addiction to alcohol as is the taking of drugs.



Nor is the conjecture relevant that petitioner may have acquired his habit under
lawful circumstances. There was no suggestion by him to this effect at trial, and
surely the State need not rebut all possible lawful sources of addiction as part of
its prima facie case.

The argument that the statute constitutes a cruel and unusual punishment is
governed by the discussion above. [370 U.S. 660, 685] Properly construed, the
statute provides a treatment rather than a punishment. But even if interpreted as
penal, the sanction of incarceration for 3 to 12 months is not unreasonable when
applied to a person who has voluntarily placed himself in a condition posing a
serious threat to the State. Under either theory, its provisions for 3 to 12 months'
confinement can hardly be deemed unreasonable when compared to the
provisions for 3 to 24 months' confinement under 5355 which the majority
approves.

I would affirm the judgment.
[ Footnote * ] Any reliance upon the "stigma" of a misdemeanor conviction in this

context is misplaced, as it would hardly be different from the stigma of a civil
commitment for narcotics addiction.



