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MR. JUSTICE MARSHALL announced the judgment of the Court and delivered
an opinion in which THE CHIEF [392 U.S. 514, 517] JUSTICE, MR. JUSTICE
BLACK, and MR. JUSTICE HARLAN join.

In late December 1966, appellant was arrested and charged with being found in a
state of intoxication in a public place, in violation of Texas Penal Code, Art. 477
(1952), which reads as follows:

"Whoever shall get drunk or be found in a state of intoxication in any

public place, or at any private house except his own, shall be fined not

exceeding one hundred dollars."
Appellant was tried in the Corporation Court of Austin, Texas, found guilty, and
fined $20. He appealed to the County Court at Law No. 1 of Travis County, Texas,
where a trial de novo was held. His counsel urged that appellant was "afflicted
with the disease of chronic alcoholism," that "his appearance in public [while
drunk was] . . . not of his own volition," and therefore that to punish him
criminally for that conduct would be cruel and unusual, in violation of the Eighth
and Fourteenth Amendments to the United States Constitution.

The trial judge in the county court, sitting without a jury, made certain findings of
fact, infra, at 521, but ruled as a matter of law that chronic alcoholism was not a
defense to the charge. He found appellant guilty, and fined him $50. There being
no further right to appeal within the Texas judicial system, 1 appellant appealed
to this Court; we noted probable jurisdiction. 389 U.S. 810 (1967).

The principal testimony was that of Dr. David Wade, a Fellow of the American
Medical Association, duly certificated in psychiatry. His testimony consumed a
total of 17 pages in the trial transcript. Five of those pages were taken up with a
recitation of Dr. Wade's qualifications. [392 U.S. 514, 518] In the next 12 pages
Dr. Wade was examined by appellant's counsel, cross-examined by the State, and



re-examined by the defense, and those 12 pages contain virtually all the material
developed at trial which is relevant to the constitutional issue we face here. Dr.
Wade sketched the outlines of the "disease" concept of alcoholism; noted that
there is no generally accepted definition of "alcoholism"; alluded to the ongoing
debate within the medical profession over whether alcohol is actually physically
"addicting" or merely psychologically "habituating"; and concluded that in either
case a "chronic alcoholic" is an "involuntary drinker,” who is "powerless not to
drink," and who "loses his self-control over his drinking." He testified that he had
examined appellant, and that appellant is a "chronic alcoholic,” who "by the time
he has reached [the state of intoxication] . . . is not able to control his behavior,
and [who] . . . has reached this point because he has an uncontrollable
compulsion to drink.” Dr. Wade also responded in the negative to the question
whether appellant has "the willpower to resist the constant excessive
consumption of alcohol.” He added that in his opinion jailing appellant without
medical attention would operate neither to rehabilitate him nor to lessen his
desire for alcohol.

On cross-examination, Dr. Wade admitted that when appellant was sober he
knew the difference between right and wrong, and he responded affirmatively to
the question whether appellant’s act of taking the first drink in any given instance
when he was sober was a "voluntary exercise of his will." Qualifying his answer,
Dr. Wade stated that "these individuals have a compulsion, and this compulsion,
while not completely overpowering, is a very strong influence, an exceedingly
strong influence, and this compulsion coupled with the firm belief in their mind
that they are going to be able to handle it from now on causes their judgment to
be somewhat clouded.” [392 U.S. 514, 519]

Appellant testified concerning the history of his drinking problem. He reviewed
his many arrests for drunkenness; testified that he was unable to stop drinking;
stated that when he was intoxicated he had no control over his actions and could
not remember them later, but that he did not become violent; and admitted that
he did not remember his arrest on the occasion for which he was being tried. On
cross-examination, appellant admitted that he had had one drink on the morning
of the trial and had been able to discontinue drinking. In relevant part, the cross-
examination went as follows:

"Q. You took that one at eight o'clock because you wanted to drink?

"A. Yes, sir.

"Q. And you knew that if you drank it, you could keep on drinking and get
drunk?

"A. Well, I was supposed to be here on trial, and | didn't take but that one
drink.

"Q. You knew you had to be here this afternoon, but this morning you took
one drink and then you knew that you couldn't afford to drink any more
and come to court; is that right?

"A. Yes, sir, that's right.



"Q. So you exercised your will power and kept from drinking anything
today except that one drink?
"A. Yes, sir, that's right.
"Q. Because you knew what you would do if you kept drinking, that you
would finally pass out or be picked up?
"A. Yes, sir.
"Q. And you didn't want that to happen to you today?
"A. No, sir.
"Q. Not today?
"A. No, sir. [392 U.S. 514, 520]
"Q. So you only had one drink today?
"A. Yes, sir."”
On redirect examination, appellant's lawyer elicited the following:
"Q. Leroy, isn't the real reason why you just had one drink today because
you just had enough money to buy one drink?
"A. Well, that was just give to me.
"Q. In other words, you didn't have any money with which you could buy
any drinks yourself?
"A. No, sir, that was give to me.
"Q. And that's really what controlled the amount you drank this morning,
isn't it?
"A. Yes, sir.
"Q. Leroy, when you start drinking, do you have any control over how
many drinks you can take?
"A. No, sir."

Evidence in the case then closed. The State made no effort to obtain expert
psychiatric testimony of its own, or even to explore with appellant's witness the
question of appellant's power to control the frequency, timing, and location of his
drinking bouts, or the substantial disagreement within the medical profession
concerning the nature of the disease, the efficacy of treatment and the
prerequisites for effective treatment. It did nothing to examine or illuminate what
Dr. Wade might have meant by his reference to a "compulsion” which was "not
completely overpowering,” but which was "an exceedingly strong influence," or to
inquire into the question of the proper role of such a "compulsion™ in
constitutional adjudication. Instead, the State contented itself with a brief
argument that appellant had no defense to the charge because he "is legally sane
and knows the difference between right and wrong." [392 U.S. 514, 521]

Following this abbreviated exposition of the problem before it, the trial court
indicated its intention to disallow appellant's claimed defense of "chronic
alcoholism.” Thereupon defense counsel submitted, and the trial court entered,
the following "findings of fact":

"(1) That chronic alcoholism is a disease which destroys the afflicted
person's will power to resist the constant, excessive consumption of
alcohol.



"(2) That a chronic alcoholic does not appear in public by his own volition
but under a compulsion symptomatic of the disease of chronic alcoholism.
"(3) That Leroy Powell, defendant herein, is a chronic alcoholic who is
afflicted with the disease of chronic alcoholism."

Whatever else may be said of them, those are not "findings of fact" in any
recognizable, traditional sense in which that term has been used in a court of law;
they are the premises of a syllogism transparently designed to bring this case
within the scope of this Court's opinion in Robinson v. California, 370 U.S. 660
(1962). Nonetheless, the dissent would have us adopt these "findings" without
critical examination; it would use them as the basis for a constitutional holding
that "a person may not be punished if the condition essential to constitute the
defined crime is part of the pattern of his disease and is occasioned by a
compulsion symptomatic of the disease.” Post, at 569. ... ... ... ...

Furthermore, the inescapable fact is that there is no agreement among members
of the medical profession about what it means to say that "alcoholism™ is a
"disease.” One of the principal works in this field states that the major difficulty
in articulating a "disease concept of alcoholism" is that "alcoholism has too many
definitions and disease has practically none." 2 This same author concludes that
"a disease is what the medical profession recognizes as such." 3 In other words,
there is widespread agreement today that "alcoholism" is a "disease," for the
simple reason that the medical profession has concluded that it should attempt to
treat those who have drinking problems. There the agreement stops. Debate
rages within the medical profession as to whether "alcoholism" is a separate
"disease" in any meaningful biochemical, physiological or psychological sense, or
whether it represents one peculiar manifestation in some individuals of
underlying psychiatric disorders. ... ... .....

The trial court's "finding" that Powell "is afflicted with the disease of chronic
alcoholism," which "destroys the afflicted person's will power to resist the
constant, excessive consumption of alcohol” covers a multitude of sins. Dr.
Wade's testimony that appellant suffered from a compulsion which was an
"exceedingly strong influence,” but which was "not completely overpowering” is
at least more carefully stated, if no less mystifying. Jellinek insists that
conceptual clarity can only be achieved by distinguishing carefully between "loss
of control” once an individual has commenced to drink and "inability to abstain"
[392 U.S. 514, 525] from drinking in the first place. 11 Presumably a person
would have to display both characteristics in order to make out a constitutional
defense, should one be recognized. Yet the "findings" of the trial court utterly fail
to make this crucial distinction, and there is serious question whether the record
can be read to support a finding of either loss of control or inability to abstain.

Dr. Wade did testify that once appellant began drinking he appeared to have no
control over the amount of alcohol he finally ingested. Appellant's own testimony
concerning his drinking on the day of the trial would certainly appear, however,
to cast doubt upon the conclusion that he was without control over his



consumption of alcohol when he had sufficiently important reasons to exercise
such control. However that may be, there are more serious factual and conceptual
difficulties with reading this record to show that appellant was unable to abstain
from drinking. Dr. Wade testified that when appellant was sober, the act of taking
the first drink was a "voluntary exercise of his will," but that this exercise of will
was undertaken under the "exceedingly strong influence" of a "compulsion”
which was "not completely overpowering.” Such concepts, when juxtaposed in
this fashion, have little meaning.

Moreover, Jellinek asserts that it cannot accurately be said that a person is truly
unable to abstain from drinking unless he is suffering the physical symptoms of
withdrawal. 12 There is no testimony in this record that Leroy Powell underwent
withdrawal symptoms either before he began the drinking spree which resulted
in the conviction under review here, or at any other time. In attempting to deal
with the alcoholic's desire for drink in the absence of withdrawal symptoms,
Jellinek is reduced [392 U.S. 514, 526] to unintelligible distinctions between a
"compulsion” (a "psychopathological phenomenon" which can apparently serve
in some instances as the functional equivalent of a "craving"” or symptom of
withdrawal) and an "impulse" (something which differs from a loss of control, a
craving or a compulsion, and to which Jellinek attributes the start of a new
drinking bout for a "gamma" alcoholic). 13 Other scholars are equally unhelpful
in articulating the nature of a "compulsion." 14

It is one thing to say that if a man is deprived of alcohol his hands will begin to
shake, he will suffer agonizing pains and ultimately he will have hallucinations; it
is quite another to say that a man has a "compulsion” to take a drink, but that he
also retains a certain amount of "free will" with which to resist. It is simply
impossible, in the present state of our knowledge, to ascribe a useful meaning to
the latter statement. This definitional confusion reflects, of course, not merely the
undeveloped state of the psychiatric art but also the conceptual difficulties
inevitably attendant upon the importation of scientific and medical models into a
legal system generally predicated upon a different set of assumptions. 15

Despite the comparatively primitive state of our knowledge on the subject, it
cannot be denied that the destructive use of alcoholic beverages is one of our
principal [392 U.S. 514, 527] social and public health problems. 16 The lowest
current informed estimate places the number of "alcoholics” in America
(definitional problems aside) at 4,000,000, 17 and most authorities are inclined
to put the figure considerably higher. 18 The problem is compounded by the fact
that a very large percentage of the alcoholics in this country are "invisible" - they
possess the means to keep their drinking problems secret, and the traditionally
uncharitable attitude of our society toward alcoholics causes many of them to
refrain from seeking treatment from any source. 19 Nor can it be gainsaid that the
legislative response to this enormous problem has in general been inadequate.



There is as yet no known generally effective method for treating the vast number
of alcoholics in our society. Some individual alcoholics have responded to
particular forms of therapy with remissions of their symptomatic dependence
upon the drug. But just as there is no agreement among doctors and social
workers with respect to the causes of alcoholism, there is no consensus as to why
particular treatments have been effective in particular cases and there is no
generally agreed-upon approach to the problem of treatment on a large scale. 20
Most psychiatrists are apparently of the opinion that alcoholism is far more
difficult to treat than other forms of behavioral disorders, and some believe it is
impossible [392 U.S. 514, 528] to cure by means of psychotherapy; indeed, the
medical profession as a whole, and psychiatrists in particular, have been severely
criticised for the prevailing reluctance to undertake the treatment of drinking
problems. 21 Thus it is entirely possible that, even were the manpower and
facilities available for a full-scale attack upon chronic alcoholism, we would find
ourselves unable to help the vast bulk of our "visible" - let alone our "invisible" -
alcoholic population.

However, facilities for the attempted treatment of indigent alcoholics are woefully
lacking throughout the country. 22 It would be tragic to return large numbers of
helpless, sometimes dangerous and frequently unsanitary inebriates to the streets
of our cities without even the opportunity to sober up adequately which a brief
jail term provides. Presumably no State or city will tolerate [392 U.S. 514, 529]
such a state of affairs. Yet the medical profession cannot, and does not, tell us
with any assurance that, even if the buildings, equipment and trained personnel
were made available, it could provide anything more than slightly higher-class
jails for our indigent habitual inebriates. Thus we run the grave risk that nothing
will be accomplished beyond the hanging of a new sign - reading "hospital” - over
one wing of the jailhouse. 23

One virtue of the criminal process is, at least, that the duration of penal
incarceration typically has some outside statutory limit; this is universally true in
the case of petty offenses, such as public drunkenness, where jail terms are quite
short on the whole. "Therapeutic civil commitment” lacks this feature; one is
typically committed until one is "cured.” Thus, to do otherwise than affirm might
subject indigent alcoholics to the risk that they may be locked up for an indefinite
period of time under the same conditions as before, with no more hope than
before of receiving effective treatment and no prospect of periodic "freedom." 24
[392 U.S. 514, 530]

Faced with this unpleasant reality, we are unable to assert that the use of the
criminal process as a means of dealing with the public aspects of problem
drinking can never be defended as rational. The picture of the penniless drunk
propelled aimlessly and endlessly through the law's "revolving door" of arrest,
incarceration, release and re-arrest is not a pretty one. But before we condemn
the present practice across-the-board, perhaps we ought to be able to point to
some clear promise of a better world for these unfortunate people. Unfortunately,
no such promise has yet been forthcoming. If, in addition to the absence of a



coherent approach to the problem of treatment, we consider the almost complete
absence of facilities and manpower for the implementation of a rehabilitation
program, it is difficult to say in the present context that the criminal process is
utterly lacking in social value. This Court has never held that anything in the
Constitution requires that penal sanctions be designed solely to achieve
therapeutic or rehabilitative effects, and it can hardly be said with assurance that
incarceration serves such purposes any better for the general run of criminals
than it does for public drunks.

Ignorance likewise impedes our assessment of the deterrent effect of criminal
sanctions for public drunkenness. The fact that a high percentage of American
alcoholics conceal their drinking problems, not merely by avoiding public
displays of intoxication but also by shunning all forms of treatment, is indicative
that some powerful deterrent operates to inhibit the public revelation [392 U.S.
514, 531] of the existence of alcoholism. Quite probably this deterrent effect can
be largely attributed to the harsh moral attitude which our society has
traditionally taken toward intoxication and the shame which we have associated
with alcoholism. Criminal conviction represents the degrading public revelation
of what Anglo-American society has long condemned as a moral defect, and the
existence of criminal sanctions may serve to reinforce this cultural taboo, just as
we presume it serves to reinforce other, stronger feelings against murder, rape,
theft, and other forms of antisocial conduct.

Obviously, chronic alcoholics have not been deterred from drinking to excess by
the existence of criminal sanctions against public drunkenness. But all those who
violate penal laws of any kind are by definition undeterred. The long-standing
and still raging debate over the validity of the deterrence justification for penal
sanctions has not reached any sufficiently clear conclusions to permit it to be said
that such sanctions are ineffective in any particular context or for any particular
group of people who are able to appreciate the consequences of their acts.
Certainly no effort was made at the trial of this case, beyond a monosyllabic
answer to a perfunctory one-line question, to determine the effectiveness of penal
sanctions in deterring Leroy Powell in particular or chronic alcoholics in general
from drinking at all or from getting drunk in particular places or at particular
times.

Appellant claims that his conviction on the facts of this case would violate the
Cruel and Unusual Punishment Clause of the Eighth Amendment as applied to
the States through the Fourteenth Amendment. The primary purpose of that
clause has always been considered, and properly so, to be directed at the method
or kind of [392 U.S. 514, 532] punishment imposed for the violation of criminal
statutes; the nature of the conduct made criminal is ordinarily relevant only to
the fitness of the punishment imposed. See, e. g., Trop v. Dulles, 356 U.S. 86
(1958); Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 (1947); Weems v.
United States, 217 U.S. 349 (1910). 25



Appellant, however, seeks to come within the application of the Cruel and
Unusual Punishment Clause announced in Robinson v. California, 370 U.S. 660
(1962), which involved a state statute making it a crime to "be addicted to the use
of narcotics.” This Court held there that "a state law which imprisons a person
thus afflicted [with narcotic addiction] as a criminal, even though he has never
touched any narcotic drug within the State or been guilty of any irregular
behavior there, inflicts a cruel and unusual punishment . .. ." Id., at 667.

On its face the present case does not fall within that holding, since appellant was
convicted, not for being a chronic alcoholic, but for being in public while drunk
on a particular occasion. The State of Texas thus has not sought to punish a mere
status, as California did in Robinson; nor has it attempted to regulate appellant’s
behavior in the privacy of his own home. Rather, it has imposed upon appellant a
criminal sanction for public behavior which may create substantial health and
safety hazards, both for appellant and for members of the general public, and
which offends the moral and esthetic sensibilities of a large segment of the
community. This seems a far cry from convicting one for being an addict, being a
chronic alcoholic, being "mentally ill, or a leper ... .." Id., at 666. [392 U.S. 514,
533]

Robinson so viewed brings this Court but a very small way into the substantive
criminal law. And unless Robinson is so viewed it is difficult to see any limiting
principle that would serve to prevent this Court from becoming, under the aegis
of the Cruel and Unusual Punishment Clause, the ultimate arbiter of the
standards of criminal responsibility, in diverse areas of the criminal law,
throughout the country.

It is suggested in dissent that Robinson stands for the "simple" but "subtle"
principle that "[c]riminal penalties may not be inflicted upon a person for being
in a condition he is powerless to change.” Post, at 567. In that view, appellant's
"condition" of public intoxication was "occasioned by a compulsion symptomatic
of the disease" of chronic alcoholism, and thus, apparently, his behavior lacked
the critical element of mens rea. Whatever may be the merits of such a doctrine of
criminal responsibility, it surely cannot be said to follow from Robinson. The
entire thrust of Robinson's interpretation of the Cruel and Unusual Punishment
Clause is that criminal penalties may be inflicted only if the accused has
committed some act, has engaged in some behavior, which society has an interest
in preventing, or perhaps in historical common law terms, has committed some
actus reus. It thus does not deal with the question of whether certain conduct
cannot constitutionally be punished because it is, in some sense, "involuntary" or
"occasioned by a compulsion.”

Likewise, as the dissent acknowledges, there is a substantial definitional
distinction between a "status," as in Robinson, and a "condition,"” which is said to
be involved in this case. Whatever may be the merits of an attempt to distinguish
between behavior and a condition, it is perfectly clear that the crucial element in
this case, so far as the dissent is concerned, is whether or not appellant can



legally be held responsible for his [392 U.S. 514, 534] appearance in publicin a
state of intoxication. The only relevance of Robinson to this issue is that because
the Court interpreted the statute there involved as making a "status" criminal, it
was able to suggest that the statute would cover even a situation in which
addiction had been acquired involuntarily. 370 U.S., at 667 , n. 9. That this factor
was not determinative in the case is shown by the fact that there was no
indication of how Robinson himself had become an addict.

Ultimately, then, the most troubling aspects of this case, were Robinson to be
extended to meet it, would be the scope and content of what could only be a
constitutional doctrine of criminal responsibility. In dissent it is urged that the
decision could be limited to conduct which is "a characteristic and involuntary
part of the pattern of the disease as it afflicts"” the particular individual, and that
"[i]t is not foreseeable™ that it would be applied "in the case of offenses such as
driving a car while intoxicated, assault, theft, or robbery." Post, at 559, n. 2. That
is limitation by fiat. In the first place, nothing in the logic of the dissent would
limit its application to chronic alcoholics. If Leroy Powell cannot be convicted of
public intoxication, it is difficult to see how a State can convict an individual for
murder, if that individual, while exhibiting normal behavior in all other respects,
suffers from a "compulsion” to kill, which is an "exceedingly strong influence,"
but "not completely overpowering." 26 Even if we limit our consideration to
chronic alcoholics, it would seem impossible to confine the principle within the
arbitrary bounds which the dissent seems to envision.

It is not difficult to imagine a case involving psychiatric testimony to the effect
that an individual suffers [392 U.S. 514, 535] from some aggressive neurosis
which he is able to control when sober; that very little alcohol suffices to remove
the inhibitions which normally contain these aggressions, with the result that the
individual engages in assaultive behavior without becoming actually intoxicated;
and that the individual suffers from a very strong desire to drink, which is an
"exceedingly strong influence™ but "not completely overpowering." Without being
untrue to the rationale of this case, should the principles advanced in dissent be
accepted here, the Court could not avoid holding such an individual
constitutionally unaccountable for his assaultive behavior.

Traditional common-law concepts of personal accountability and essential
considerations of federalism lead us to disagree with appellant. We are unable to
conclude, on the state of this record or on the current state of medical knowledge,
that chronic alcoholics in general, and Leroy Powell in particular, suffer from
such an irresistible compulsion to drink and to get drunk in public that they are
utterly unable to control their performance of either or both of these acts and
thus cannot be deterred at all from public intoxication. And in any event this
Court has never articulated a general constitutional doctrine of mens rea. 27

We cannot cast aside the centuries-long evolution of the collection of interlocking
and overlapping concepts which the common law has utilized to assess the moral
[392 U.S. 514,536] accountability of an individual for his antisocial deeds. 28



The doctrines of actus reus, mens rea, insanity, mistake, justification, and duress
have historically provided the tools for a constantly shifting adjustment of the
tension between the evolving aims of the criminal law and changing religious,
moral, philosophical, and medical views of the nature of man. This process of
adjustment has always been thought to be the province of the States. ... ....

Affirmed.

MR. JUSTICE FORTAS, with whom MR. JUSTICE DOUGLAS, MR. JUSTICE
BRENNAN, and MR. JUSTICE STEWART join, dissenting.

The issue posed in this case is a narrow one. There is no challenge here to the
validity of public intoxication statutes in general or to the Texas public
intoxication statute in particular. This case does not concern the infliction of
punishment upon the "social”" drinker - or upon anyone other than a "chronic
alcoholic™ who, as the trier of fact here found, cannot "resist the constant,
excessive consumption of alcohol.” Nor does it relate to any offense other than
the crime of public intoxication.

The sole question presented is whether a criminal penalty may be imposed upon
a person suffering the disease of "chronic alcoholism” for a condition - being "in a
state of intoxication™ in public - which is a characteristic part of the pattern of his
disease and which, the trial court found, was not the consequence of appellant's
volition but of "a compulsion symptomatic of the disease of chronic alcoholism."
We must consider whether the Eighth Amendment, made applicable to the States
through the [392 U.S. 514, 559] Fourteenth Amendment, prohibits the
imposition of this penalty in these rather special circumstances as "cruel and
unusual punishment.” This case does not raise any question as to the right of the
police to stop and detain those who are intoxicated in public, whether as a result
of the disease or otherwise; or as to the State's power to commit chronic
alcoholics for treatment. Nor does it concern the responsibility of an alcoholic for
criminal acts. We deal here with the mere condition of being intoxicated in
public. 2

As | shall discuss, consideration of the Eighth Amendment issue in this case
requires an understanding of "the disease of chronic alcoholism™ with which, as
the trial court found, appellant is afflicted, which has destroyed his "will power to
resist the constant, excessive consumption of alcohol,” and which leads him to
"appear in public [not] by his own volition but under a compulsion symptomatic
of the disease of chronic alcoholism." It is true, of course, that there is a great deal
that remains to be discovered about chronic alcoholism. Although many aspects
of the disease remain obscure, there are some hard facts - medical and,
especially, legal facts - that are accessible to us and that provide a context in
which the instant case may be analyzed. We are similarly woefully deficient in our
medical, diagnostic, and therapeutic [392 U.S. 514, 560] knowledge of mental
disease and the problem of insanity; but few would urge that, because of this, we



should totally reject the legal significance of what we do know about these
phenomena. ... ..

Authorities have recognized that a number of factors may contribute to
alcoholism. Some studies have pointed to physiological influences, such as
vitamin deficiency, hormone imbalance, abnormal metabolism, and hereditary
proclivity. Other researchers have found more convincing a psychological
approach, emphasizing early environment and underlying conflicts and tensions.
Numerous studies have indicated the influence of socio-cultural factors. It has
been shown, for example, that the incidence of alcoholism among certain ethnic
groups is far higher than among others. 9 [392 U.S. 514,562] ... ..

Although the treatment of alcoholics has been successful in many cases, 13
physicians have been unable to discover any single treatment method that will
invariably produce satisfactory results. A recent study of available treatment
facilities concludes as follows: 14

"Although numerous kinds of therapy and intervention appear to have
been effective with various kinds of problem drinkers, the process of
matching patient and treatment method is not yet highly developed. There
is an urgent need for continued experimentation, for modifying and
improving existing [392 U.S. 514, 563] treatment methods, for
developing new ones, and for careful and well-designed evaluative studies.
Most of the facilities that provide services for alcoholics have made little, if
any, attempt to determine the effectiveness of the total program or of its
components.”
Present services for alcoholics include state and general hospitals, separate state
alcoholism programs, outpatient clinics, community health centers, general
practitioners, and private psychiatric facilities. 15 Self-help organizations, such as
Alcoholics Anonymous, also aid in treatment and rehabilitation. 16

The consequences of treating alcoholics, under the public intoxication laws, as
criminals can be identified with more specificity. Public drunkenness is punished
as a crime, under a variety of laws and ordinances, in every State of the Union. 17
The Task Force on Drunkenness of the President’'s Commission on Law
Enforcement and Administration of Justice has reported that "[tJwo million
arrests in 1965 - one of every three arrests in America - were for the offense of
public drunkenness." 18 Drunkenness offenders make up a large percentage of
the population in short-term penal institutions. 19 Their arrest and processing
place a tremendous burden upon the police, who are called upon to spend a large
amount of time [392 U.S. 514, 564] in arresting for public intoxication and in
appearing at trials for public intoxication, and upon the entire criminal process.
20

It is not known how many drunkenness offenders are chronic alcoholics, but
"[t]here is strong evidence . . . that a large number of those who are arrested have
a lengthy history of prior drunkenness arrests.” 21 "There are instances of the



same person being arrested as many as forty times in a single year on charges of
drunkenness, and every large urban center can point to cases of individuals
appearing before the courts on such charges 125, 150, or even 200 times in the
course of a somewhat longer period."” 22

It is entirely clear that the jailing of chronic alcoholics is punishment. It is not
defended as therapeutic, nor is there any basis for claiming that it is therapeutic
(or indeed a deterrent). The alcoholic offender is caught in a "revolving door" -
leading from arrest on the street through a brief, unprofitable sojourn in jail, back
to the street and, eventually, another arrest. 23 The jails, overcrowded and put to
a use for which they are not suitable, [392 U.S. 514, 565] have a destructive
effect upon alcoholic inmates. 24

Finally, most commentators, as well as experienced judges, 25 are in agreement
that "there is probably no drearier example of the futility of using penal sanctions
to solve a psychiatric problem than the enforcement of the laws against
drunkenness." 26

"If all of this effort, all of this investment of time and money, were
producing constructive results, then we might find satisfaction in the
situation despite its costs. But the fact is that this activity accomplishes
little that is fundamental. No one can seriously suggest that the threat of
fines and jail sentences actually deters habitual drunkenness or alcoholic
addiction. . .. Nor, despite the heroic efforts being made in a few localities,
is there much reason to suppose that any very effective measures of cure
and therapy can or will be administered in the jails. But the weary process
continues, to the detriment of the total performance of the law-
enforcement function." 27

It is settled that the Federal Constitution places some substantive limitation upon
the power of state legislatures to define crimes for which the imposition of
punishment is ordered. In Robinson v. California, 370 U.S. 660 (1962), the Court
considered a conviction under a California statute making it a criminal offense
for a person to "be addicted to the use of narcotics.” At Robinson's trial, it was
developed that the defendant had been a user of narcotics. The trial court
instructed the jury that "[t]o be addicted to the use of narcotics is said to be a
status or condition and not an act. It is a continuing offense and differs from
most other offenses in the fact that [it] is chronic rather than acute; that it
continues after it is complete and subjects the offender to arrest at any time
before he reforms.” 1d., at 662-663.

This Court reversed Robinson's conviction on the ground that punishment under
the law in question was cruel and unusual, in violation of the Eighth Amendment
of the Constitution as applied to the States through the Fourteenth Amendment.
The Court noted that narcotic addiction is considered to be an illness and that
California had recognized it as such. It held that the State could not make it a
crime for a person to be ill. 28 Although Robinson had been sentenced to only 90



days in prison for his offense, it was beyond the power of the State to prescribe
such punishment. As MR. JUSTICE STEWART, speaking for the Court, said:
"[e]ven one day [392 U.S. 514, 567] in prison would be a cruel and unusual
punishment for the “crime' of having a common cold.” 370 U.S., at 667 .

Robinson stands upon a principle which, despite its subtlety, must be simply
stated and respectfully applied because it is the foundation of individual liberty
and the cornerstone of the relations between a civilized state and its citizens:
Criminal penalties may not be inflicted upon a person for being in a condition he
is powerless to change. In all probability, Robinson at some time before his
conviction elected to take narcotics. But the crime as defined did not punish this
conduct. 29 The statute imposed a penalty for the offense of "addiction™ - a
condition which Robinson could not control. Once Robinson had become an
addict, he was utterly powerless to avoid criminal guilt. He was powerless to
choose not to violate the law.

In the present case, appellant is charged with a crime composed of two elements -
being intoxicated and being found in a public place while in that condition. The
crime, so defined, differs from that in Robinson. The statute covers more than a
mere status. 30 But the essential [392 U.S. 514, 568] constitutional defect here
is the same as in Robinson, for in both cases the particular defendant was
accused of being in a condition which he had no capacity to change or avoid. The
trial judge sitting as trier of fact found, upon the medical and other relevant
testimony, that Powell is a "chronic alcoholic.” He defined appellant’s "chronic
alcoholism™ as "a disease which destroys the afflicted person's will power to resist
the constant, excessive consumption of alcohol.” He also found that "a chronic
alcoholic does not appear in public by his own volition but under a compulsion
symptomatic of the disease of chronic alcoholism.” I read these findings to mean
that appellant was powerless to avoid drinking; that having taken his first drink,
he had "an uncontrollable compulsion to drink™ to the point of intoxication; and
that, once intoxicated, he could not prevent himself from appearing in public
places. 31 [392 U.S. 514, 569]

Article 477 of the Texas Penal Code is specifically directed to the accused'’s
presence while in a state of intoxication, "in any public place, or at any private
house except his own." This is the essence of the crime. Ordinarily when the State
proves such presence in a state of intoxication, this will be sufficient for
conviction, and the punishment prescribed by the State may, of course, be validly
imposed. But here the findings of the trial judge call into play the principle that a
person may not be punished if the condition essential to constitute the defined
crime is part of the pattern of his disease and is occasioned by a compulsion
symptomatic of the disease. This principle, narrow in scope and applicability, is
implemented by the Eighth Amendment's prohibition of "cruel and unusual
punishment,"” as we construed that command in Robinson. It is true that the
command of the Eighth Amendment and its antecedent provision in the Bill of
Rights of 1689 were initially directed to the type and degree of punishment
inflicted. 32 But in Robinson we recognized that "the principle that would deny



power to exact capital punishment for a petty crime would also deny power to
punish a person by fine or imprisonment for being sick.” 370 U.S., at 676 (MR.
JUSTICE DOUGLAS, concurring). 33

The findings in this case, read against the background of the medical and
sociological data to which I have referred, compel the conclusion that the
infliction upon appellant of a criminal penalty for being intoxicated in [392 U.S.
514,570] a public place would be "cruel and inhuman punishment" within the
prohibition of the Eighth Amendment. This conclusion follows because appellant
is a "chronic alcoholic" who, according to the trier of fact, cannot resist the
"constant excessive consumption of alcohol™ and does not appear in public by his
own volition but under a "compulsion” which is part of his condition.

I would reverse the judgment below.



