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WHITE, J., delivered the opinion of the Court, in which BURGER, C. J., and POWELL,
REHNQUIST, and O'CONNOR, JJ., joined. BURGER, C. J., post, p. 196, and
POWELL, J., post, p. 197, filed concurring opinions. BLACKMUN, J., filed a dissenting
opinion, in which BRENNAN, MARSHALL, and STEVENS, JJ., joined, post, p. 199.
STEVENS, J., filed a dissenting opinion, in which BRENNAN and MARSHALL, JJ.,
joined, post, p. 214.

Laurence H. Tribe argued the cause for respondent Hardwick. With him on the brief were
Kathleen M. Sullivan and Kathleen L. Wilde. *

JUSTICE WHITE delivered the opinion of the Court.

In August 1982, respondent Hardwick (hereafter respondent) was charged with violating
the Georgia statute criminalizing [478 U.S. 186, 188] sodomy 1 by committing that act with
another adult male in the bedroom of respondent's home. After a preliminary hearing, the
District Attorney decided not to present the matter to the grand jury unless further
evidence developed.

Respondent then brought suit in the Federal District Court, challenging the
constitutionality of the statute insofar as it criminalized consensual sodomy. 2 He
asserted that he was a practicing homosexual, that the Georgia sodomy statute, as
administered by the defendants, placed him in imminent danger of arrest, and that the
statute for several reasons violates the Federal Constitution. The District Court granted
the defendants' motion to dismiss for failure to state a claim, relying on Doe v.
Commonwealth's Attorney for the City of Richmond, 403 F. Supp. 1199 (ED Va. 1975),
which this Court summarily affirmed, 425 U.S. 901 (1976). [478 U.S. 186, 189]

A divided panel of the Court of Appeals for the Eleventh Circuit reversed. ...[T]he court
went on to hold that the Georgia statute violated respondent's fundamental rights because
his homosexual activity is a private and intimate association that is beyond the reach of
state regulation by reason of the Ninth Amendment and the Due Process Clause of the
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Fourteenth Amendment. The case was remanded for trial, at which, to prevail, the State
would have to prove that the statute is supported by a compelling interest and is the most
narrowly drawn means of achieving that end.

This case does not require a judgment on whether laws against sodomy between
consenting adults in general, or between homosexuals in particular, are wise or desirable.
It raises no question about the right or propriety of state legislative decisions to repeal
their laws that criminalize homosexual sodomy, or of state-court decisions invalidating
those laws on state constitutional grounds. The issue presented is whether the Federal
Constitution confers a fundamental right upon homosexuals to engage in sodomy and
hence invalidates the laws of the many States that still make such conduct illegal and
have done so for a very long time. The case also calls for some judgment about the limits
of the Court's role in carrying out its constitutional mandate.

We first register our disagreement with the Court of Appeals and with respondent that the
Court's prior cases have construed the Constitution to confer a right of privacy that
extends to homosexual sodomy and for all intents and purposes have decided this case.

[W]e think it evident that none of the rights announced in those cases bears any
resemblance to the [478 U.S. 186, 191] claimed constitutional right of homosexuals to
engage in acts of sodomy that is asserted in this case. No connection between family,
marriage, or procreation on the one hand and homosexual activity on the other has been
demonstrated, either by the Court of Appeals or by respondent. Moreover, any claim that
these cases nevertheless stand for the proposition that any kind of private sexual conduct
between consenting adults is constitutionally insulated from state proscription is
unsupportable. Indeed, the Court's opinion in Carey twice asserted that the privacy right,
which the Griswold line of cases found to be one of the protections provided by the Due
Process Clause, did not reach so far. 431 U.S., at 688 , n. 5, 694, n. 17.

Precedent aside, however, respondent would have us announce, as the Court of Appeals
did, a fundamental right to engage in homosexual sodomy. This we are quite unwilling to
do. It is true that despite the language of the Due Process Clauses of the Fifth and
Fourteenth Amendments, which appears to focus only on the processes by which life,
liberty, or property is taken, the cases are legion in which those Clauses have been
interpreted to have substantive content, subsuming rights that to a great extent are
immune from federal or state regulation or proscription. Among such cases are those
recognizing rights that have little or no textual support in the constitutional language.
Meyer, Prince, and Pierce fall in this category, as do the privacy cases from Griswold to
Carey.

It is obvious to us that neither of these formulations would extend a fundamental right to
homosexuals to engage in acts of consensual sodomy. Proscriptions against that conduct
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have ancient roots. See generally Survey on the Constitutional Right to Privacy in the
Context of Homosexual Activity, 40 U. Miami L. Rev. 521, 525 (1986). Sodomy was a
criminal offense at common law and was forbidden by the laws of the original 13 States
when they ratified the Bill of Rights. 5 In 1868, when the Fourteenth Amendment was
[478 U.S. 186, 193] ratified, all but 5 of the 37 States in the Union had criminal sodomy
laws. 6 In fact, until 1961, 7 all 50 States outlawed sodomy, and today, 24 States and the
District of Columbia [478 U.S. 186, 194] continue to provide criminal penalties for sodomy
performed in private and between consenting adults. See Survey, U. Miami L. Rev.,
supra, at 524, n. 9. Against this background, to claim that a right to engage in such
conduct is "deeply rooted in this Nation's history and tradition” or "implicit in the concept
of ordered liberty" is, at best, facetious.

Even if the conduct at issue here is not a fundamental right, respondent asserts that there
must be a rational basis for the law and that there is none in this case other than the
presumed belief of a majority of the electorate in Georgia that homosexual sodomy is
immoral and unacceptable. This is said to be an inadequate rationale to support the law.
The law, however, is constantly based on notions of morality, and if all laws representing
essentially moral choices are to be invalidated under the Due Process Clause, the courts
will be very busy indeed. Even respondent makes no such claim, but insists that majority
sentiments about the morality of homosexuality should be declared inadequate. We do
not agree, and are unpersuaded that the sodomy laws of some 25 States should be
invalidated on this basis. 8

Accordingly, the judgment of the Court of Appeals is

Reversed.

JUSTICE STEVENS, with whom JUSTICE BRENNAN and JUSTICE MARSHALL
join, dissenting.

Because the Georgia statute expresses the traditional view that sodomy is an immoral
kind of conduct regardless of the identity of the persons who engage in it, | believe that a
proper analysis of its constitutionality requires consideration of two questions: First, may
a State totally prohibit the described conduct by means of a neutral law applying without
exception to all persons subject to its jurisdiction? If not, may the State save the statute
by announcing that it will only enforce the law against homosexuals? The two questions
merit separate discussion.
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Our prior cases make two propositions abundantly clear. First, the fact that the governing
majority in a State has traditionally viewed a particular practice as immoral is not a
sufficient reason for upholding a law prohibiting the practice; neither history nor tradition
could save a law prohibiting miscegenation from constitutional attack. 9 Second,
individual decisions by married persons, concerning the intimacies of their physical
relationship, even when not intended to produce offspring, are a form of "liberty"
protected by the Due Process Clause of the Fourteenth Amendment. Griswold v.
Connecticut, 381 U.S. 479 (1965). Moreover, this protection extends to intimate choices
by unmarried as well as married persons. Carey v. Population Services International, 431
U.S. 678 (1977); Eisenstadt v. Baird, 405 U.S. 438 (1972). [478 U.S. 186, 217]

In consideration of claims of this kind, the Court has emphasized the individual interest
in privacy, but its decisions have actually been animated by an even more fundamental
concern. As | wrote some years ago: ....

If the Georgia statute cannot be enforced as it is written - if the conduct it seeks to
prohibit is a protected form of liberty for the vast majority of Georgia's citizens - the
State must assume the burden of justifying a selective application of its law. Either the
persons to whom Georgia seeks to apply its statute do not have the same interest in
"liberty" that others have, or there must be a reason why the State may be permitted to
apply a generally applicable law to certain persons that it does not apply to others.

The first possibility is plainly unacceptable. Although the meaning of the principle that
"all men are created equal” is not always clear, it surely must mean that every free citizen
has the same interest in "liberty"” that the members of the majority share. From the
standpoint of the individual, the homosexual and the heterosexual have the same interest
in deciding how he will live his own life, and, more narrowly, how he will conduct
himself in his personal and voluntary [478 U.S. 186, 219] associations with his companions.
State intrusion into the private conduct of either is equally burdensome.

The second possibility is similarly unacceptable. A policy of selective application must
be supported by a neutral and legitimate interest - something more substantial than a
habitual dislike for, or ignorance about, the disfavored group. Neither the State nor the
Court has identified any such interest in this case. The Court has posited as a justification
for the Georgia statute "the presumed belief of a majority of the electorate in Georgia that
homosexual sodomy is immoral and unacceptable.” Ante, at 196. But the Georgia
electorate has expressed no such belief - instead, its representatives enacted a law that
presumably reflects the belief that all sodomy is immoral and unacceptable. Unless the
Court is prepared to conclude that such a law is constitutional, it may not rely on the
work product of the Georgia Legislature to support its holding. For the Georgia statute
does not single out homosexuals as a separate class meriting special disfavored treatment.
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The Court orders the dismissal of respondent’'s complaint even though the State's statute
prohibits all sodomy; even though that prohibition is concededly unconstitutional with
respect to heterosexuals; and even though the State's post hoc explanations for selective
application are belied by the State's own actions. At the very least, | think it clear at this
early stage of the litigation that respondent has alleged a constitutional claim sufficient to
withstand a motion to dismiss. 13

| respectfully dissent.
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